backgrounds (typically public school and Oxbridge) and that they often have family connections to the legal establishment.
One and a half decades on from Lord Taylor's promise that "there will be more" this paper assesses the extent that these features of the English judiciary have changed over the period.
The homogeneous makeup of the judiciary is generally felt to be an issue of public concern.
3 Brenda Hale has set out three possible justifications for improving diversity. First, equal opportunities, so "all properly qualified and suitable candidates should have a fair crack of the whip and an equal chance of appointment", 4 meaning both that the appointment process is transparent and fair and that the appointment criteria are appropriate. Secondly, to "make a difference" 5 to decision making, both in style and substance. Thirdly, democratic legitimacy because "it is wrong in principle for that authority to be wielded by such a very unrepresentative selection of the population … not only mainly male, overwhelmingly white, but also largely the product of a limited range of educational institutions and social backgrounds." 6 Writing in 2001, Brenda Hale expressed herself "more than a little sceptical" of some arguments that diversity would make a difference to the substance of decision making. More recently, Terence Etherton has argued that "diversity in the composition of the senior judiciary, in terms of diversity of experience, is likely to produce better decision making" and that "'diversity' is best viewed as diversity of experience in life. Such diversity is plainly not restricted to, or synonymous, with gender, ethnicity or sexual orientation. On the other hand, those factors are likely to be an indication of valuable experience which is different to the norm." 7 To assess the scope for future increases in judicial diversity, this paper contrasts the respective diversity of the pools of solicitors and barristers that future judges are likely to be picked from. Particularly, this paper questions the continued trend to appoint High Court judges almost exclusively from Queen's Counsel. As Brenda Hale has noted (approvingly citing David Pannick):
"to have the ability to argue a position is not necessary to have the qualities required fairly to decide the same issue according to law." 8 A similar point is made in the recent report on Judicial Appointments of the House of Lords Select Committee on the Constitution. 9 Indeed, both Baroness
Neuberger's report and the House of Lords' report recommend that more solicitors should be encouraged to apply for judicial office.
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This paper uses data from a wide range of sources to examine diversity in the legal profession. The author has created, from the list of judges at the start of each volume of the Law Reports a database of all judicial appointments, retirements and promotions in the High Court, Court of Appeal and Supreme Court since 1965. This has been supplemented with educational and other information from Who's Who, the Bar Directory and, where available, details of parental occupation from admission records of the Inns of Court. A similar data-base has been compiled of all Queen's Counsel appointed since 1965, using the Times Digital Archive and the London Gazette to identify Queen's Counsel. Where reference is made herein to Queen's Counsel, Queen's Counsel Honoris Causa have not been included-such QCs, including Nelson Mandela and Michael Zander, are clearly in a different category to practitioners at the English Bar. Similarly, I do not include QCs who are solicitors. Statistical information of the solicitors and barristers profession more generally has been obtained from compiling the statistics in successive editions of the Law Society Annual Statistical Report, as well as the statistics in the Bar Counsel Annual Report. For judges who are no longer with us, some missing data has been obtained from obituaries published in national newspapers. For barristers who are still practising, some missing data has been added from information obtained from their chambers' website. Unless otherwise specified, statistics cited are correct as of January 1, 2011.
Sex
The first female High Court judge was Dame Elizabeth Lane, appointed in 1965, having been the first woman to be appointed a County Court judge in 1962. The first female member of the Court of Appeal was Lady Butler-Sloss, appointed in 1988. It was only in 2004 that Baroness Hale was appointed as the first female Lord of Appeal in Ordinary. But even after such pioneers fracture the "glass ceiling" the remaining shards restrict passage. This is shown in figure 1, which shows a steady, but very small, increase in the percentage of female High Court judges (from 6 per cent to 15 per cent) and Lord Justices of Appeal (from 3 per cent to 9 per cent) between the time of Lord Taylor's comments in 1995 and today. With the transfer of appellate jurisdiction to the Supreme Court, Brenda Hale is destined to be the only ever female Lord of Appeal in Ordinary, as well as the first and, so far, only ever female Justice of the Supreme Court-but hopefully the first of many. There may, as Lord Taylor promised, be more but there are not many more. 
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Clearly this small proportion of women does not represent society at large. However, it also fails to represent even the legal profession at large. Figure 2 shows the changing proportions of men and women in the legal profession since 1995. The figure is comprised of three graphs (from left to right) showing the gender divide among all practising solicitors/barristers, among those in private practice and among partners (for solicitors) and Queen's Counsel (for barristers). In all three graphs we see that that among both solicitors and barristers there has been a consistently steady increase in the percentage of women. However not only does the solicitors branch of the profession start off with a greater proportion of women, but also the rate of increase is far higher among solicitors-resulting in an increasing gap between the percentage of female solicitors and barristers. Extrapolating, it would suggest that parity between the sexes in terms of equal numbers of male and female practising solicitors may be achieved within five years, but it would take 26 years for such parity among practising barristers. This difference between the professions may, at least in part, be explained by the differences in the nature of the work. The Final Report of the Working Party on Entry to the Bar, chaired by Lord Neuberger of Abbotsbury, suggests that women may be more likely than men to cease practising at the Bar during the early stages of their career and that "self-employed practice may present particular obstacles for women… level of income and the uncertainty over future income are significant factors in relation to retention, as is a desire to spend more time with family. Women in particular consider that having children produces an adverse effect on their careers at the Bar …"
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In contrast, since most solicitors are employed on a salary, their income is guaranteed and their future income is predictable, as solicitors' salaries are normally determined by years of post-qualification experience. Further, as employees they have far greater maternity benefits, which often exceed the statutory minimum-and contrasts favourably with the state maternity allowance available to self-employed barristers (although some chambers do offer additional maternity benefits to their members). Additionally, the availability of non-client facing jobs in law firms, such as professional support lawyers, provide career opportunities for solicitors who desire to work more regular hours and the opportunity for part-time work-and so may be more attractive to those with caring responsibilities. These structural differences between the two branches of the profession may partly explain the slower increase in the proportion of women barristers.
The middle graph shows very similar trends to the first graph, except that the proportion of women is a few per cent less, suggesting that women are somewhat underrepresented in private practice. This may well be because they choose to work in-house or for the Government for many reasons, including a lifestyle which is more compatible with caring responsibilities. This raises the question of whether the traditional practice of only appointing judges from lawyers in private practice (other than the now defunct tradition of appointing former Attorney-Generals to the bench) indirectly discriminates against women and whether there is any justification for it. Indeed Lady Neuberger's report suggests such applications should be encouraged in respect of those employed in the public sector, 13 but perplexingly fails to consider those employed in-house in the private sector, who may have very valuable commercial experience. Accordingly the changes proposed by the House of Lords' report, which would make it far easier for CPS and Government Legal Services employees to be appointed to the bench, have significant potential to improve the representation of women in the judiciary if accepted.
The right-most section of the graph shows similar trends. As may be expected, the proportion of women is smaller than in the first two graphs, at least in part representing the time-lag that it takes to become a partner or Queen's Counsel. Also, the rate of increase among Queen's Counsel is very small indeed-from 6 per cent in 1995 to 11 per cent in 2011. At such a rate of increase there would not be parity between numbers of male and female QCs this century. Traditionally High Court Judges have been appointed from among Queen's Counsel, indeed of the 386 judges appointed to the High Court since 1965 only 31 have not been Queen's Counsel prior to their appointment-of those eight (all men) were junior counsel to the Crown who may not have wanted silk due to the associated loss of lucrative work and 19 (three women) were existing members of the judiciary. Accordingly, if equal representation of women in the senior judiciary is a goal within the working-lifetime of anyone who is a qualified lawyer today, serious consideration needs to be given to appointing High Court judges other than from almost exclusively among Queen's Counsel. Table 1 . Here we see that the proportion of women appointed (18 per cent) is in fact in excess of the proportion who apply (13 per cent). However, the proportion who apply is low-roughly in line with the proportion who are silks during this period.
Women Men
Further, from these statistics we see that the proportion of solicitors applying who are not existing judges is tiny (7 per cent) and that none in fact have been appointed. This does not take account that some of the unidentified "other" or existing judges categories are solicitors. Whilst the list of Clarendon schools is clear, the list of other independent or fee paying schools requires somewhat more subtle classification, due to the past existence of direct grant grammar schools, which accepted fee paying students (between 75 per cent and 40 per cent of enrolled students) 20 as well as students whose fees were paid by the state. In 1968, the secondary school population attending direct grant grammar schools was about half the size of those attending ordinary grammar schools. 21 Among QCs appointed since 1965, 9 per cent of them attended direct grant grammar schools and 19 per cent of them attended other state schools-among those QCs who have become judges the figures are 10 per cent and 15 per cent, the increased proportion of direct grant schools may partly reflect the that these judges will be more likely to have been educated prior to 1975 when direct grant status was abolished. In the analysis that follows, direct grant grammar For female judges there is no similar dominance of a few schools. The 21 female judges in the dataset, in respect of whom information on their secondary education is available, attended 19 different schools. Two schools (St Paul's Girls' and Wycombe Abbey) each educated two judges and the remaining 17 schools only educated one judge each.
The proportion of High Court and Court of Appeal judges educated in the state sector remains consistently under 32 per cent for the entire period-despite the fact that, now and historically, at least 93 per cent of the British population have been educated in the state sector. 23 Remarkably, the proportion of Court of Appeal judges from the nine Clarendon schools is consistently greater than the proportion educated in the state sector. This is in spite of the fact that in 1970 there were 6,226 pupils attending Clarendon schools 24 and 3,553,000 attending state funded secondary schools. 25 In terms of representation in the High Court, those educated in the state sector do somewhat better, often out-numbering those educated at Clarendon schools. Interestingly, in a recent empirical study it has been argued that the greater promotion rate of "elite judges" from the High Court to the Court be explained by better performance in the High Court by the elite judges, with various citation measures used as a proxy for performance. 26 Finally, we note that there appears to be no trend in the changes over the period, except, maybe, a slight decline in the percentage educated in Clarendon schools and a slight rise in the proportion educated in the state sector.
These figures are in stark contrast even to QCs appointed since 1965-16 per cent of whom attended a Clarendon school and 37 per cent attended other independent schools. 
Family
Reflecting on Lady Butler Sloss's appointment to the High Court, Lord Hailsham recalls in his memoirs:
"The vacancy was for a High Court judge to sit in the Family Division. There had been a long and somewhat divided discussion with the Heads of Division. Many candidates were discussed, but no name was agreed, and my own preferred candidate was unanimously rejected by the other participants. Eventually I said: 'Gentleman, as we do not seem to have reached agreement, have you any further suggestions to make?' The then President, Sir George Baker, spoke up. 'Why do you not appoint a registrar?' he asked. It had never been done before. 'A good idea', said I. 'Have you any particular registrar in mind?' 'Yes,' said he. 'Mrs Butler Sloss.' There was a chorus of approval from my colleagues.
'Well, then,' said I 'so be it. Mrs Butler Sloss will be appointed.' A timid voice from the end of the table then intervened. 'I think you ought to know, Lord Chancellor,' said the civil servant present, 'that she is the sister of the new Attorney-General. ' I had known Elizabeth Havers as well as her brother and her father quite well. But until that moment I had no idea of her married name.
If she is otherwise suitable,' said I, 'is that a bar to appointment?'" 30 The answer is clearly no. But one wonders whether, but for the visibility due to family connections, Mrs Butler Sloss (as she then was) would have come to the attention of the Heads of Division. Commenting on her own appointment, Brenda Hale reflects "the crucial factor is visibility, being seen or being known (assuming, of course, that the impression is favourable) … How else can we explain my own appointment? … Why was I chosen rather than any number of other academics who are at least as well qualified as I? The obvious answer is visibility-earlier on the Council of Tribunals and later at the Law Commission." From table 3 it is evident that, where the fathers of QCs come from occupational groups that could possibly include members of lower socio-economic groups they rarely do. For example, among fathers of QCs working in agriculture, only one of the QCs' fathers is described as an "agricultural worker" rather than a "landowner" or "farmer"-and that particular QC did not become a judge. Similarly, for the armed forces, in all cases where it is possible to discern the QC's father's rank from the description in the admission register, the QCs' fathers are all commissioned officers-despite the fact that "Other Ranks" have always made up the vast majority of the armed forces. In fact even among officers, the ranks are skewed towards the very highest ranks-the list of QCs' fathers containing an Air Marshal, a Major General and an Air Commodore. Similarly too with the police, we see no children of PCs and sergeants becoming QCs-they are all children of high ranking officers. (62) officer (1), publisher (1), textile manufacturer (1), woollen manufacturer (1) Table 3 : Father's occupation by occupational sub-category for QCs appointed since 1965 of whom we know their father's occupation from their Inn's admission register, together with a breakdown for those who became High Court judges. These sub-categories are ordered by frequency for QCs, other than for the armed forces and police where they are ordered by rank.
The category "trade" has been used to create a category for the many varied business activities that do not fit in the other categories. Sixty-two QCs fall within the "other" subcategory within trade, each having a different description. For the QCs who become judges I have not used this "other" subcategory, but have instead detailed each entry (as has been done for company director, manager and other professional). Arguably, this category could appropriately be described as businessmen-looking at the full list of "other" occupations among QCs only a handful stand out as from occupations associated with lower socio-economic groups, such as taxi drivers and transport drivers.
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Some caution is required in making judgments based on the information provided by the admissions register. It is only available for two Inns and in respect of what is now an older generation of judges and QCs. We also only have information in respect of father's occupation-knowledge of uncles', godfather's or, perhaps, even mother's occupation may well show even more connections to the legal establishment. Also, it only provides information of father's occupation at the time of admission.
A review of judicial obituaries suggests that some High Court judges are from more modest backgrounds. Sir John Thompson's Times obituary records how he "was the opposite of what many members of the public believe High Court Judges to be. He was not born into a prosperous family, his father being the head gardener on a large Scottish estate. Nor did he go to a public school but to Bellahouston Academy near Glasgow … At that time … Queen's Bench Judges … spent most of their judicial time trying personal injury cases. John Thompson did so admirably … above all, his background enabled him to appreciate the stresses and anxieties to which working people were exposed when they had an accident at work."
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Although even in this case there are clearly some elite connections. Of particular interest is the large proportion of the children of lawyers (17 per cent) who become QCs. Obviously, this does not necessarily imply any unfair biases or advantages-for example, they may be more inclined to become barristers. It is also interesting to note how, respectively, 14 per cent, 24 per cent and 33 per cent of the children of solicitors, barristers and judges who become QCs have subsequently become judges. Again, a certain upbringing might incline a person to seek and accept judicial office. This may, at least in part, explain some of this difference.
But can upbringing influencing children's career choices explain all the difference? At a recent public lecture at LSE, 33 Brenda Hale recalled how-despite receiving the only starred first class degree in her year at Cambridge-she was unable to initially pursue a career at the Bar. This was because of coming from a modest background (her mother having been widowed when she was young) she required the financial support from a scholarship to pursue such a career. However, her Inn awarded the scholarship she applied for to the son of a Bencher of that Inn, who was in her year in Cambridge and who was awarded a second class degree (and who had no need for the money). Such entry level discrimination is also witnessed to by the recollections of a very experienced barristers' clerk, with whom an interview recently appeared in the Lincoln's Inn newsletter. He recalls how: basis of these comments, if High Court judges almost invariably continue to be recruited from the Bar, it may be another decade before we even really start to see High Court judges from more diverse socio-economic backgrounds. Indeed, whether things have changed much regarding socio-economic class at the entry-level for the Bar may be questioned. The 2008/9 pupillage survey reveals that less than 3 per cent of pupils are from socio-economic groups characterised by routine and semi-routine manual service occupations. 35 In contrast, about 25 per cent of the UK working population are engaged in such occupations.
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Combined effects
In this section the joint effects of gender and educational background are considered, using a popular statistical technique from event history analysis. The technique models the "hazard" of an event, that is to say that an event occurs at particular time given that it has not occurred before that time. Event history models, sometimes called duration models or survival models, originate from biostatistics 37 where they are used to model how observed variables (such as smoking) are associated with the hazard of death. These models are now frequently used in the social sciences. For example they are used to model whether and when, following release from prison, an offender returns to prison and the effect of various rehabilitation programmes on this. The event modelled here is the "hazard" of a QC who has been appointed since 1965 being elevated to the High Court bench. The model includes each QC in the "risk set" from their time of appointment. Each QC is removed from the risk set on appointment to the High Court bench and "censored" on attaining the age of 65. 39 The model estimates the partial effect (that is to say the effect, holding all other explanatory variables constant) of education and gender on the "hazard" of being elevated to the High Court bench. A proportional hazards model 40 (often referred to as a Cox model) is used.
The results are set out in table 4. All variables are significant at the 5 per cent level of significance, which is the most common level used in social science. The interpretation of the coefficients is as follows:
• Since at all relevant times only boys were eligible to attend Clarendon schools, the variable male is essentially a comparison of women with men who did not attend Clarendon schools. Accordingly, for QCs not educated at Clarendon schools and controlling for whether they are educated at Oxbridge, the estimated expected effect of a QC being male rather than female is to at any time multiply the hazard of becoming a judge by 0.57, i.e. to decrease it by 43 per cent. So, controlling for education, the hazard rate of becoming a judge is actually greater for women than for men.
•
Since at all relevant times only boys were eligible to attend Clarendon schools, the variable Clarendon is essentially a comparison of (male) QCs who attended Clarendon schools with male QCs who did not attend Clarendon schools. Accordingly, controlling for whether they are Oxbridge graduates, the estimated expected effect of a male QC attending a Clarendon school is to multiply the hazard of becoming a judge by 1.33, i.e. to increase it 33 per cent.
• Controlling for gender and whether they attended a Clarendon school, the estimated expected effect of a QC being an Oxbridge graduate is to multiply the hazard of becoming a judge by 2.11, i.e. to increase it by 111 per cent.
Interestingly, this suggests that female silks are actually more likely to become judges than their male equivalents. This is not to say that there are no barriers to women becoming judges-just that for the women who have been appointed QCs (and clearly far fewer women than men are appointed) they are more likely to be appointed to the High Court bench than their male equivalents. Obviously there are likely to be barriers at an earlier career stage that account for the small proportion of female QCs. It is also important to note that these are associations and not necessarily causal-it may be that a certain type of person (say, one who is connected with the legal establishment) is more likely to have a certain educational background and these type of people are also more likely to become judges if they are QCs.
Conclusion
The evidence presented in this paper indicates that the English judiciary is still predominantly composed of men from a narrow range of educational backgrounds often with family connections to the legal profession. The gains to diversity that could follow from the appointment of a greater proportion of solicitors to the High Court bench have been highlighted. But the appropriateness of such appointments has only briefly touched on (making a prima facie argument in favour). Also, the processes that may impede solicitors becoming judges has not been discussed.
Anyone who has worked in a City law firm will be aware of the immense drive to maximise profits-with the acts of fee-earners being strongly directed towards the "business case" to achieve this end. Undoubtedly this has some benefits for diversity in the profession, as law firms seek to recruit and retain the most able people (from whatever background) to maximise profits. In contrast, as barristers are self-employed they, arguably, do not directly financially profit to such a degree from being in chambers with the most able colleagues-in such cases consideration of "clubability" may be more paramount in recruitment. But the "business case" undoubtedly acts as a barrier for solicitors to become judges. The effective eligibility requirement to "sit part-time for at least three weeks a year over a minimum of two years" 41 makes it very difficult for any solicitor in private practice (at least in the City) to become a judge. Taking up such an appointment would risk being thought to show a lack of commitment to the firm, which could limit career progress as well as making the existing job significantly less secure. Indeed, Baroness Neuberger's report acknowledges that some solicitors fear the repercussions of their firms finding out if they make an unsuccessful application-especially as it is difficult to apply in confidence due to the need to attend test days and submit references. 42 Further, the first annual report of Baroness Neuberger's taskforce concedes that the Law Society regards it as "a long term ambition that will require a degree of cultural change" for law firms to regard part-time judicial service as positive for their practices. 43 The House of Lords' report reaches an identical conclusion. 44 Those who have not worked in City law firms, but who have read John Grisham novels, will be familiar with the level of devotion required by The Firm.
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Looking at the proportions of certain categories of people in the judiciary may strongly suggest that there is a problem with diversity in the judiciary. But the rebalancing of such numbers would not necessarily mean that there was no problem. As Terrence Etherton notes, true diversity is more than failing to discriminate in accordance with the protected characteristics including sex, age and gender as prescribed in the Equality Act-although conversely such discrimination is likely to impair diversity. The aim of increasing diversity should be achieving the goals of (i) equal opportunities; (ii) making a difference; and (iii) democratic legitimacy as set out by Brenda Hale. 46 If equal gender representation was achieved by predominately appointing "sisters of the Lord Chancellor" (metaphorically), then the first two of these objectives would not have been met and, if democratic legitimacy is increased, it would have only been done by creating an illusory change such as that famously advocated by Prince Tancredi Falconieri where everything must change so that everything remains the same. 47 To be blunt, such would have all the diversity of a black minstrel party. To this extent Lord Taylor is surely right to say that the number of women on the Bench should be increased simply in order to be able to say: "Look we have more women on the Bench." For this reason we should be wary of quotas. Whilst not a quota, the House of Lords' report recommends that the law should be amended to permit the use of a "tipping provision" to allow candidates from under-represented groups to be favoured in tie-break situations between candidates of equal merit. However, the report contemplates that such ties would only be likely to occur in large assessment exercises, such as where over 100 vacancies are to be filled. 48 Accordingly, this is unlikely to have relevance for appointments to the High Court and above, which is the subject of this paper.
Finally, some limits of this research are noted, which also may suggest possibilities for future research. This paper has focused on diversity in the High Court and above. It has not considered tribunals and county courts, to which more solicitors have traditionally been appointed, and where we expect judges tend to be less predominantly male and from public school and Oxbridge. 49 This paper has not used statistical analysis to examine how characteristics, such as gender and educational background, may affect access to the legal profession and progression within it as a junior lawyer. This is due to the difficulties of assembling individual level data for such a group. It is welcomed that the Bar Counsel has accepted the recommendation of the Entry to the Bar Working Party Final Report, chaired by Lord Neuberger, and are now collecting such data. Obviously, if there are career level barriers, just looking at the chance of someone who is a QC becoming a judge may under-estimate the effect of gender and educational background. For example, one possibility for such a career level barrier could be if Gilligan's theory that women have a "different voice" 50 to men was correct. Were this true and, further, were it the case that male judges were less receptive to the arguments of female advocates, an intriguing possibility would be that an overwhelmingly male judiciary impedes the career progress of female lawyers, which in a vicious cycle restricts women's access to the bench.
